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DECLARATION OF TODD M. LANDER

I, Todd M. Lander, declare that:

1. I am an attorney duly licensed to practice law in the state of California, and I am
associated with the law firm of Ezra, Brutzkus, Gubner, LLP, counsel of record in this matter for
opposer/plaintiff David Kirschner. All the facts set forth below are known to me personally to
be true, unless stated to be on information and belief, and if called upon to do so I could and
would testify to them under oath.

2. I became involved in this matter in July 2008. I participated, at that time, in the
preparation of responses to interrogatories and document requests that Hasbro, Inc. (“Hasbro™),
served in May. Mr. Kirschner’s responses to both sets of discovery were served on July 10,
2008. Those responses contained various objections, and substantive responses notwithstanding
the objections. Mr. Kirschner had produced a significant amount of documentation with his
initial disclosures — on March 31 — but my office undertook to locate and provide additional
material to Hasbro, which we did on August 8. I have read Kristen Leibensberger in support of
Hasbro’s summary judgment motion, and specifically her claim that Mr. Kirschner did not fully
respond to her client’s discovery request. But Ms. Leibensperger — nor anyone else representing
Hasbro — ever attempted to meet and confer concerning Mr. Kirschner’s responses. No letter, e-
mail or phone call was sent or made explaining why the responses were inadequate or why
supplemental responses or a further production was required. Nor, importantly, did Hasbro ever
explain why our objections to the discovery were not well taken. Mr. Kirschner is entitled to
object to any particular request — as he did — and if Hasbro believed those objections were
improper, it should have engaged in the meet and confer process. It never did. Accordingly, our
objections are unchallenged and therefore stand.

3. In addition, Hasbro filed the Motion without having responded to discovery that

Mr. Kirschner served on July 22, 2008. That discovery, containing interrogatories and document
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requests, sought a range of information concerning Hasbro’s conception and development of its
“Rose Petal” products, communications and documents relating to Mr. Kirschner, profits earned
from the use of the Rose Petal mark, and various other information and material bearing on the
case. A true and correct copy of those interrogatories and document requests are attached to this
declarations as Exhibits “1”” and “2,” respectively.

4 On August 6, Ms. Leibensperger e-mailed me — in response to an e-mail I sent her
the same day concerning our production of documents — asking for a thirty day extension to
respond to our discovery. She explained that “it is difficult to reach the necessary people this
time of year and the process has been slow going.” This, despite the fact that the requests had
been served only two weeks before, and the responses were therefore not due for another two
plus weeks. Nevertheless, she asked for an answer at my “earliest convenience” and I responded
the same afternoon and granted the extension. A true and correct copy of my August 6 e-mail
exchange is attached as Exhibit “3” to this declaration.

5. Hasbro’s responses due, after the extension, on September 22. But we never
received those responses. Instead, Hasbro filed a summary judgment motion and sought to
suspend the proceedings pending the disposition of the motion. As a result, Hasbro seeks to
summarily adjudicate this dispute before its provided any discovery responses to Mr. Kirschner.

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct and was executed at Woodland Hills, California on t Zf:fa/y of October, 2008.

/\_—'

“Todd M. Lander
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Robert L. Handler

Todd M. Lander

Michael W. Hicks

EZRA | BRUTZKUS | GUBNER LLP

21650 ard Street, Suite 500

Woodland Hills, California 91367

Telephone: (818) 827-9000

Fax: 818) 827-9099 :

E-mail: rhandlergeb%-law.com
tlander(@cbg-law.com
mhicks@ebg-law.com

Attorneys for Opposer
DAVID KIRS R

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the Matter of Trademark Application Serial No. 76/672,502

DAVID KIRSCHNER, an individual
citizen of the United States, Opposition No. 91/181,413
Opposer, OPPOSER’S INTERROGATORIES
TO APPLICANT
Vs.
HASBRO, INC.
Applicant.
RESPONDING PARTY: HASBRO, INC.
PROPOUNDING PARTY:  DAVID KIRSCHNER
SET NO.: One (1)

Opposer DAVID KIRSCHNER (“Opposer” or “KIRSCHNER”), hereby
requests that Applicant HASBRO, INC. (“HASBRO”) respond to the following
interrogatories, separately and fully, in writing and under oath within thirty (30)
days following the service of these interrogatories at the law offices of EZRA

| BRUTZKUS | GUBNER, LLP, 21650 Oxnard Street, Suite 500, Woodland
Hills, California 91367.
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DEFINITIONS

1.  Theterm “Applicant” shall mean and refer to Hasbro, Inc. and any

person or entity acting on its behalf, including without limitation its officers,
directors, agents, predecessors, licensees and/or assigns.

2. The term “Opposer” shall mean and refer to Opposer David
Kirschner, and any person or entity acting on his behalf.

3.  The term “Person” shall mean and refer to any natural persoﬁ or any
business entity, including without limitation a corporation, partnership, association,
limited liability company, or any governmental agency.

4,  The term “Document” shall mean and refer to any material falling

within the scope of the definition of the term in Rule 34(a) of the Federal Rules of

Civil Procedure and Trademark Rule 2.120, including without limitation any
written, graphic, recorded or electronic material of any nature or kind (including
e-mails and other electronic communications).

5. The term “Communication” shall mean oral, written, and electronic
Communication, including without limitation e-mail, as well as-any notes,
memoranda or other internal communication.

6. - The term “Identify” shall mean, when referring to a natural person,
the name, telephone number and contact information of the person.

7. The term “Identify” shall mean, when referring to a document, the
name or subject matter of the document and, where applicable, its author and/or

recipients.
INSTRUCTIONS

If any one of these interrogatories is or are objected to on the grounds of

privilege, over breadth, vagueness or similar ground, Applicant is instructed for
each such interrogatory to answer the interrogatory within the 30-day period as
narrowed to conform to the objection. Where Applicant lacks the knowledge or

exact information responsive to an interrogatory, Applicant is instructed to say so
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and answer the interrogatory to the best of its present knowledge, to supply the best
available estimate of the requested information, and to explain the basis of the
estimate.

Any document asserted to be confidential or subject to a claim of privilege
or attorney work product, should be identified by a déscription of the document,
the date, the type of document (e.g. letter, memorandum, etc.), the authors, the
addressees, those receiving copies and the subject matter discussed in the
document, and the basis for withholding the document.

INTERROGATORIES
INTERROGATORY NO. 1: |

Identify the Applicant’s predecessors-in-interest and/or agents and/or

licensees and/or assigns, in connection with any aspect of the marks ROSE PETAL
or ROSE PETAL COTTAGE, including without limitation any entities with which
Applicant has merged, acquired the assets of, or is a division or subsidiary of
Applicant.

INTERROGATORY NO. 2:

Identify by common commercial name each product that has been offered

for sale, manufactured, advertised and/or rendered by the APPLICANT, any
licensee, franchisee or other user authorized by the APPLICANT in the

United States bearing the mark ROSE PETAL, “ROSE PETAL COTTAGE”, or
any other formatives inclusive of ROSE PETAL used by APPLICANT on any
goods. ‘

INTERROGATORY NO. 3:

Provide the quarterly sales for each particular product identified in answer to
Interrogatory No. 2 above from the product’s first sale to present date.
INTERROGATORY NO. 4: |

State the exact dates(s) on which Applicant first sold any of the products

identified in Interrogatory No. 2 above.
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INTERROGATORY NO. 5:

State the date on which the Applicant — or any licensee of the Applicant —
first used any product in commerce under the mark ROSE PETAL, if other than
the date provided in response to Interrogatory No. 4.

INTERROGATORY NO.6:

Explain in detail the specific circumstances under which the Applicant first

used any product in commerce bearing the mark ROSE PETAL, including, among
other things, whether that use constituted the sale of any such product or other type
of commercial use.

INTERROGATORY NO. 7:

I'dentify all packaging, labels, tags, Documents, purchase orders, invoices,

flyers, brochures or any writing whatsoever which Applicant will rely upon to
establish the date(s) of specified in answer to Interrogatory No. 5 above.
INTERROGATORY NO. 8:

Identify each Person who participated in the selection of, and the Person
primarily responsible for, Applicant’s adoption of the mark ROSE PETAL as a
product name.

INTERROGATORY NO. 9:
Identify each Person involved in the decision to use the mark ROSE PETAL

on the specific products noted in U.S. Trademark Application Serial No.
76/672,502 for the mark ROSE PETAL and explain how the particular products
noted in the identification of that application were determined.
INTERROGATORY NO. 10: _

Explain in detail the reasons why the mark ROSE PETAL was selected as
the product name in connection with the products identified in U.S. Trademark
Application Serial No. 76/672,502.

/11
/111
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INTERROGATORY NO. 11:

Identify all other marks that Applicant considered using in connection with
the products identified in U.S. Trademark Application Serial No. 76/672,502, and
explain why the Applicant adopted ROSE PETAL instead of those other

prospective marks.
INTERROGATORY NO. 12:

Identify all Documents in the possession, custody or control of Applicant

including but not limited to search reports, market surveys, interoffice memqranda,
etc., referring or relating to the adoption of the term ROSE PETAL as a mark for
each product specified in U.S. Trademark Application Serial No. 76/672,502.
INTERROGATORY NO. 13:

For each quarter since commencement of use of the mark ROSE PETAL on

any of the goods noted in U.S. Trademark Application Serial No. 76/672,502, state

the amount expended by Applicant in the United States in the advertisement of
each product.
INTERROGATORY NO. 14:

For each quarter since commencement of use of the designation
ROSE PETAL on the goods noted in U.S. Trademark Application Serial No.
76/672,502, state the amount of sales by Applicant in the United States of each

particular product.
INTERROGATORY NO. 15:

Identify any study, research, focus group, testing or similar validation
procedure employed by Applicant or any Person or entity at Applicant’s request or
on behalf of Applicant to determine the presence and/or absence of consumer
recognition and/or goodwill associated with Opposer’s prior use of the mark ROSE
PETAL and/or ROSE PETAL PLACE.

/11
11/
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Todd Lander, Esq.
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